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NOTES 

Delivery in Gifts of Personal Property. — It is frequently stated in 
judicial opinions that in order to effect a gift of a chattel there must 
be a delivery of the chattel by the donor to the donee or to some third 
person for the donee. The genesis of this statement goes back to 
Bracton, who asserted that no gift of a chattel was completed without 
tradition of the subject of the gift. 1 It received modern sanction in 
the leading case of Irons v. Smallpiece? in which it was held that an 
oral gift of a colt by a father to the son, the colt remaining on the prem- 
ises of the father until his death, was not effective to transfer owner- 
ship of the colt. In affirming the judgment which denied the son's 
ownership Chief Justice Abbott said: 3 ". . .by the law of 

'1 Bracton, 128. 

=(1819) 2 B. & Aid. 551. 

'Ibid., at p. 553, Holroyd, J., said: "In order to change the property 
by a gift of this description, there must be a change of possession: here 
there has been no change of possession". 
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England, in order to transfer property by gift there must either be a 
deed or instrument of gift, or there must be an actual delivery of the 
thing to the donee." The doctrine of Irons v. Smallpiece 1 was doubted 
in several later English cases, 6 but it was reaffirmed in Cochrane v. 
Moore," and its authority has been generally accepted in the United 
States. 

Nevertheless there has probably been no time in the history of the 
law, certainly not since the time of Edward TV", 7 when the statement of 
Abbott, 0. J., was literally true, or when ownership in a chattel might 
not under proper conditions be transferred without a deed or other 
instrument and without a delivery of the chattel as an essential element 
in the transfer of ownership. 

The emphasis placed on delivery in effecting the transfer of a 
chattel by gift is directly traceable to the notion in early law, of seisin 
as an element in the ownership of chattels as, well as of land. 8 To 
transfer ownership by gift it was necessary to vest the donee with seisin. 
But if this were accomplished by any of the various devices known 
to the law and there was the intention to make a donation, the gift 
became complete. This doctrine has survived to us in the modern law 
of possession of chattels and in the rule affirmed by Irons v. Smallpiece 9 
and Cochrane v. Moore, 10 that transmutation of possession from the 
donor to the donee is necessary in order to effectuate the gift. "While 
the origin of the doctrine is thus accounted for on historical grounds, 
its perpetuation has been due to the reluctance of courts to sanction 
the transfer of ownership of chattels, when the transferee pays no con- 
sideration for the chattel, without more cogent evidence of the transac- 
tion than mere proof of an intention to make a gift." 

'Supra, footnote 2. 

'Winter v. Winter (1861) 4 L. T. (N. S.) 639; Danby v. Tucker (1883) 
31 W. R. 578; In re Ridgeway (1885) 15 Q. B. D. 447. Only Danby v. 
Tucker seems to be contra to the decision of Irons v. Smallpiece. 

"(1890) 25 Q. B. D. 57. 

'In 21 Edw. IV, pi. 27, fol. 55, Brian, J., asserted that in detinue it 
was a good plea that after the bailment the bailee gave the chattels to the 
defendant. 

'Maitland, Seisin of Chattels, 1 Law Quart. Rev. 324; Maitland, Beati- 
tude of Seisin, 11 Ibid., 484; Maitland, Mystery of Seisin, 4 Ibid., 24, 
286; Ames, Disseisin of Chattels, 3 Harvard Law Rev. 23, 313, 337. See 
also Cochrane v. Moore (1890) 25 Q. B. D. 57. 

'Supra, footnote 2. 

"Supra, footnote 6. 

"In an article, Juristic Science and Law, 31 Harvard Law Rev. 1053-1057, 
Roscoe Pound contrasts the rule of Irons v. Smallpiece with the doctrine 
of the Roman Law which ultimately developed the rule that an oral gift 
assented to by the donee, created an enforceable obligation in personam 
on the part of the donor to transfer the chattle to the donee. He regards 
the perpetuation of the common law rule as attributable to the methods 
of the historical school of jurisprudence which were exemplified in 
Cochran v. Moore, supra, footnote 8. One cannot read the later cases, and 
especially American decisions, which have accepted symbolical delivery as 
a substitute for transmutation of possession of the subject of the gift 
(see footnote 21, infra), -without inclining to the opinion that the survival 
of the doctrine of Irons v. Smallpiece is not due to mere blind reverence 
for history, but rather to a recognition of the practical necessity of a 
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Delivery by the donor of the chattel intended to be given, therefore, 
is essential only when necessary to effectuate the transfer of possession 
to the donee or to someone for the donee. In most cases possession 
can only be transmitted to the donee by a delivery of it to him, but 
in the rare instances when the relation of the parties to the chattel is 
such that possession can be vested in the donee without delivery, the 
gift may be effectuated without it. 

If, therefore, the intended donee is actually possessed of the chattel, 
a subsequent oral gift by the donor is sufficient to transfer the ownership 
of the chattel to the donee, 12 just as in the law of land the ownerout of 
possession could transfer ownership to the person in possession by 
release without feoffment. 13 This doctrine in the case of chattels is 
equally applicable to the case of a gift by a master to a servant who 
has custody of the chattel only, the possession being in the master. By 
mutual consent and the exercise of dominion over the chattel by the 
servant his custody is converted into possession and the gift is 
complete. 14 

11 the donor make oral gift of a chattel in the donor's possession 
to the donee and the donee avails himself of the donor's license to 
possess himself of the chattel, the gift then becomes complete without 
delivery, 15 but the cases which hold that without taking possession the 
would-be donee acquires no rights in the subject of gift as against the 
donor are legion. 1 * Again, if the owner of a chattel who has bailed it, 

corroboration of the oral gift on the part of the alleged donor. In very 
many cases, as in Irons v. Smallpiece, the claim of a gift is asserted 
against the representative of the deceased donor. Under the common law 
doctrine, as will hereinafter appear, there were cases in which possession 
might be vested in the donee without manual delivery of the subject of 
gift at the time of the gift, and in which the oral donation was without 
corroboration. Sec. 2414 of the Virginia Code which provides that when 
the donor and the donee reside together, the donee's possession at the 
place of residence is not sufficient delivery to sustain a gift is directed 
toward the requirement of corroboration when under the common law 
it might be lacking. 

"Winton v. Winton (1861) 4 L. T. (N. S.) 639; Stoneham v. Stoneham 
[1919] 1 Ch. 149; Poullain v. Poullain (1887) 79 Ga. 11, 4 S. E. 81 
(sembh) ; Bond v. Bond (Ga. 1918) 95 S. E. 1005 ; Wing v. Merchant 
(1869) 57 Me. 383. But cf. Drew v. Haggerty (1889) 81 Me. 231. 

"6 Law Quart. Rev. 451. 

"Winton v. Winton, supra, footnote 12. 

1S Y. B. 21 H. VII, 18 pi. 30. "If I give a man my cow or my horse, 
he may take the one or the other at his election; and the cause is that 
immediately by the gift the property is in him and that of the one or the 
other at his will." Rede, J., in Kilpin v. Raley (1892) 8 L. T. 290. 
Harrel v. Nicholson (1904) 119 Ga. 458, 46 S. E. 623; Moore v. Cline 
(1902) 115 Ga. 405, 41 S. E. 614 (sembte) ; Morgan v. Williams (1918) 
179 Ky. 428, 200 S. W. 650; Coleman v. Parker (1873) 114 Mass. 30; 
Howe v. Ripka (1908) 199 Mass. 359, 85 N. E. 88; Ray v. Hooper 
(Mo. 1918) 204 S. W. 30; Trow v. Shannon (1879) 78 N. Y. 446; Liebe v. 
Battmann (1898) 33 Ore. 241, 54 Pac. 179. 

"Sir Frederick Pollock in his note on Gifts of Chattels Without 
Delivery, 6 Law Quart Rev. 446, argues that the donee would acquire a 
right to a possessory action against a stranger who took the chattel from 
the donor without color of right. This view, however, has not found 
acceptance in judicial opinion. 
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mates oral gift of it to a third person and the hailee undertakes to 
hold the chattel for the donee, the gift is complete. 17 In each of these 
cases delivery is dispensed with because possession is vested in the 
donee, or in a third person for the donee, without the necessity of 
manual delivery of the subject of gift and all the requirements for 
transfer of ownership according to the ancient doctrine of seisin are 
thus satisfied. 

Moreover, the requirement that the possession be vested in the 
donee may be met without actual delivery of the subject of the gift 
when it is possible to place the donee in possession by granting him 
the exclusive dominion over the place in which the subject of gift is 
located, as by the delivery of a key of a safe deposit box or trun k in 
which the subject of gift is placed. 18 

It is almost inevitable that, as the technical significance of 
seisin as an element of transfer by gift fades into the background, 
courts should evidence a tendency to accept other evidence equally 
corroborative of the intent to give, in lieu of the delivery or vesting 
of possession in the donee. The courts did something akin to this in 
the reign of Edward IV when they recognized a gift of a chattel by 
deed as valid without change of possession of the chattel itself. 19 

Thus the registration of a cattle brand by a father in the name of 
his child and the branding of cattle in the possession of the father with 
the intention of giving them to the child was held to be a good gift of 
the cattle to the child, on the ground that the "delivery" might be 
"symbolical" or "constructive" without any actual change of posses- 
sion. 20 Similarly, in two recent New York cases it was held that when 
the donor wrote a letter making a gift, the subject of which was in the 
one case in the possession of a bailee for the donor, and in the other 
in the possession of the donor, the delivery of the letter was an effec- 
tive "symbolical delivery" of the subject of gift in all respects equivalent 
to an actual delivery of it. 21 

"Mller v. Le Piere (1883) 136 Mass. 20. But a gift by the bailee 
assented to by the donee will not be effective unless the bailee undertakes 
to hold for the donee. Douglas v. Douglas (1869) 22 L. T. (N. S.) 127. 
And see 6 Law Quart. Rev. 446, 449. The similarity of the doctrine 
to that of novation is obvious. 

"Allen v. Smith (Cal. 1918) 176 Pac. 365; Thomas* Admr. v. Lewis 
(1892) 89 Va. 1, IS S. E. 389. And see 14 Amer. & Eng. Ency. (2nd ed.) 
1022. But there must be an intention to confer dominion on the donee and 
a surrender of control by the donor. In re Fithian (1918) 103 Misc. 568, 
170 N. Y. Supp. 750; Matter of Van Alstyne (1913) 207 N. Y; 298, 100 
N. E. 802; Young v. Young (1880) 80 N. Y. 422. 

"7 Edw. IV, pi. 14, fol. 29. 

"Hillebrand v. Brewer (1851) 6 Tex. 51. 

a Hawkins v. Union Trust Co. (1919) 187 App. Div. 472, 175 N. Y. 
Supp. 694; Matter of Cohn (1919) 187 App. Div. 392, 176 N. Y. Supp. 492. 
It is significant that in Danby v. Tucker, swpra, footnote 5, in which Baron 
Pollock doubted Irons v. Smallpiece, he upheld a gift of several articles 
only one of which were delivered to the donee, as a symbolical delivery of 
the articles which remained in the actual possession of the donor. The 
same result might be reached by a somewhat different process of reason- 
ing in jurisdictions where by statute, a seal is not essential to the validity 
of a deed. A; mere written declaration of the gift delivered to the donee or 
to someone for him, would officially have the effect of a deed and transfer 
ownership in a chattel. See Sanders v. Partridge (1871) 108 Mass. 556. 



200 COLUMBIA LAW REVIEW 

The varying circumstances under which a gift may be made effec- 
tive without a manual delivery of the subject of the gift suggest several 
questions as to the real meaning and effect of the recent case of 
Whatley v. Mitchell (Ga. 1919) 100 S. E. 229, decided by the Court of 
Appeals of Georgia. The facts of the case were identical with those of 
Irons v. Smallpiece. A grandfather whose grandchild resided with him 
stated that he had given a heifer to the grandchild. The heifer 
remained on the premises where both donor and donee continued 
to reside. On this evidence a verdict of a jury sustaining a gift of the 
heifer to the grandchild was upheld and a judgment for the donee 
affirmed. The court held that while delivery is essential to a valid 
gift, actual manual delivery is not required. "The mere fact that the 
donee of personalty allows possession of the personalty to remain with 
the donor will not necessarily defeat the gift." The evidence in the ease 
was therefore deemed sufficient to authorize the inference "that the 
donor parted with his title and relinquished all dominion and ownership 
over the property thereby constituting a valid gift." 

It is not clear whether the court by its use of the term "delivery" 
as applied to the facts intended to hold that a gift might be effec- 
tuated by something less than vesting possession in the donee, or 
whether its holding was that there was sufficient evidence to infer a 
vesting of possession in the donee either temporary or permanent. It 
is of course well settled that the possession of the donee need not be 
continuous. He may bail the gift with the donor without invalidating 
the gift. 22 

The Georgia Code seems to require a vesting of possession in the 
donee by requiring "a renunciation of dominion by the donor and the 
transfer of dominion to the donee", although it recognizes that manual 
delivery is not always essential for that purpose. 23 This was the hold- 
ing of the Georgia courts in earlier cases interpreting the code provi- 
sions relating to gifts, 24 which seemed to make a similar requirement. 
This was also the common law rule in Georgia. 20 It would seem, 
therefore, that neither the statute nor the history of the subject as 
developed in the courts of Georgia would warrant the conclusion that 
an oral gift could be made effective by anything less than a vesting 
of possession in the donee. 

Nor would it appear that the evidence in Whatley v. Mitchell was 
sufficient to uphold the verdict of the jury. Even where delivery is 
essential to the vesting of the possession in the donee, it may be inferred 

-Dinnean v. Dinnean (1915) 90 Misc. 121, 152 N. Y. Supp. 587. 

*"' Actual manual delivery is not essential to the validity of the gift 
Any act which indicates a renunciation of dominion by the donor and 
the transfer of dominion by the donee is a constructive delivery." Ga. 
Code, § 4147 (formerly § 3567). See § 4144 of the Ga. Code (old § 3564) 
infra, footnote 24, stating requisites of a gift. 

: 'Poullain v. Poullain, supra, footnote 12; H'arrell v. Nicholson, supra, 
footnote 15; Hall v. Simmons (1906) 125 Ga. 801, 54 S.E. 751. "To con- 
stitute a valid gift there must be the intention to give by the donor, 
acceptance by the donee, and delivery of the article given or some act 
accepted by the law in lieu thereof". Ga. Code § 3564 (now § 4144) com- 
mented on in Harrell v. Nicholson, supra. Anderson v. Baker (1846) 1 
Ga. 595. 

"Carswell v. Ware (1860) 30 Ga. 267; Black v. Thornton (1860) 31 
Ga. 641. 
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from evidence of an expressed intent of the donor to make a gift of prop- 
erty in his possession, coupled with proof of subsequent possession by the 
donee or exercise of dominion over the subject of gift by the donee. 26 
But in the instant case this proof was lacking and the only evidence of 
change of possession was the expressed intention of the donor to make 
the gift, the physical location and control of which remained, so far as 
appears, unchanged and this does not seem to justify any inference that 
the subject-matter of the gift was either delivered to the donee or that 
the dominion over it had been transferred as required by the statute. 
This was the view of the Supreme Court of Georgia before the adop- 
tion of the Georgia Code 27 and it seems to be the effect of the decision 
in Cowdrey v. Barksdale. 2 * It is supported by authority in other 
jurisdictions. 28 

H. F. S. 



The Liability of a Railroad After Restoration of Property for 
Expenses of Keceivership. — American equity courts have appointed 
receivers to operate railroads without express statutory authority. 1 
They are rather reluctant to exercise this discretionary power, but will 
do so when it is for the interest of all parties. 2 The receiver is an officer 
of the court 3 whose duty it is to operate the railroad to the best advan- 
tage and benefit of the parties concerned, and he is often called a 
a quasi-trustee, 4 differing from a trustee in that he has not legal title 

"Moore v. Cline, supra, footnote IS; Morgan it Williams, supra, foot- 
note 15; Trow v. Shannon, supra, footnote 15; Rex v. Hunts (1897) 16 
App. Div. 540, 44 N. Y. Supp. 988. 

"Anderson v. Baker, supra, footnote 25. Lumpkin, J., said at p. 601 : 
"On what principle is it that the_ fact of delivery is to be presumed from 
the other fact, that the donor said she had given the property? On what 
principle can it be fairly inferred that the donor, who remains in pos- 
session of the property, has relinquished the dominion of the same to 
the donee, by proof of the fact that the donor said she had given the 
negroes to the donee? Does the fact that the donor declare she has 
given the negros to the donee, also prove a delivery of them to her? If 
the fact of delivery is necessarily included in the act of giving the prop- 
erty by parol, then further proof of delivery is not necessary; but if the 
fact of delivering the possession is not necessarily included in the act of 
giving the property by parol, then it would seem there ought to be evidence 
to establish the act of giving the propertyby parol on the part of the 
donor; and evidence of some act going to establish the delivery also, in 
order to make a perfect parol-gift." 

s (Ga. 1915) 85 S. E. 617. 

^Reynolds v. Hanson (Mo. App. 1917) 191 S. W. 1030; Runnels 
v. Anderson '(Iowa 1919) 173 N. W. 90 (sembleft ; cf. Haynes V. Green 
(Ark. 1919) 209 S. W. 67. 

*1 Clark, Receivers, § 249. Davis v. Gray (1872) 83 U. S. 203. Cf. 
Macom & Western R. R. v. Parker (1851) 9 Ga. 377. 

Wallace v. Loomis (1877) 97 U. S. 146; Stevens v. Davidson (1868) 
59 Va. 819; Meyer v. Johnston (1875) 53 Ala. 237. 

'Atlantic Trust Co. v. Chapman (1908) 208 U. S. 360, 28 Sup. Ct. 406; 
Quincy M. & P. R. R. v. Humphreys (1892) 145 U. S. 82, 12 Sup. Ct. 
787; Bell v. American Protective League (1895) 163 Mass. 588, 40 N. E. 857. 

*1 Clark, op. cit., § 786; 2 Beven, Negligence (3rd ed.) 1266. 



